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During consideration of MUR 4250 o1 the Executive Session of October 26. 1999,
Conmimissioner Wold's Otlice submitted & Memorandum of the swue date. seeking
clarification on three issues: 1) the proper application of the “siep transaction doctrine™
as advanced by Conmussioner Sasdstrom’'s Oftfice in its Memoerandum of Seplember 27,
1999: 2y whether the repaymeiit to the RNC need be characterized as a “contribution.”
as stinet fron & foan repayment. for purposes ol Scetion 441¢’s prohibition on
foreign nationa! contributions: and 3) whether it s necessary to trace foreign national

contributions nrade to @ political paity's non-federal secount o speetliv cleciion expenses

1
in fhading o violation of the prohibition,

1 Appiication ob the “sten uansaction dogtrine.”

Itis this Otfice’s understanding that Commissioner Sandstrom’s Office will
clarify the application of the “step transaction doetrine”™ to MUR 4250, Accordingly,
this Office does not address this distinet issue. This Gtlice does note its belie{ that the
doctrine, although providing guidance in understanding the refationship between the
vartous elemients of the foreigh national transaction at issue. is not erucial to finding
@ violation tn this matter in that the foreian national prohibition at Section 4d e
mdependently addresses. and consequenty prohibits. te indirect provision of foreign
national {unds “through any other person.”™ 2 US.CL § 4 Teta.




) Parsuant 1o the Commission’s Regulationsat L1 C RS T007(n()d),
the pviment 1o the BNC need not be c!unuclui//ud as a mmnbulmn for
section 44 1e o apply and the election infuencing intent behind the paviment

provides an independent hasis for findine a violation of Section 4 ie.

One of the yuestions posed by Commissioner Wold's Oftice is whether the
provision ol otherwise prohibited funds need be charactertzed as o “contribution”™ for
the prohibition to apply. o the present matter. the method of transfer to the RNC was
a repayment (rom the NPEF to the BENC of numcrous owtstanding {oans. Commissioner
Wold's Memorandum appears to question whether this incthod ol transter removes the
entire transaction & issue from the reach of Sectien e

fris this Gfee™s opinton that. as in the tederal contexte foan repayments to o party
conmmittes’s non- iLdLmi clection account are subjeci to the foreign national prohibition
pursuant 1o Section THC7(ay D) of the Commission’s Regulations. As discussed at
thie Exccative Session. Section 1007 clearly contemplates the potential for the indirect
itlux of prohibited funds W conpmittees through the repayment of re-existing debts.

L nder this provision, the characterization of the transler as @ contribution is immaterial:
what is relevant is that proditbited funds not make their was Into the election provess

through un otherwise permissible transaction. See T CERC§ TOG. 7K

(noting that while uatt repayinents are not “contributions” under the Act. repayment

may nohetheless not be made with, jeier afi, forcign national funds). Al that must be

shown to establish a violation is that the repaymient originated from a forcign national

As part of the Regulations defining the term “contribution.” the Commission

is applied to non-

SOUTCC
may loni\ to this provision in lniqpvcu ny the Secton e prohibition a
federal actisity, See. ALOCTY87-25. 2 Fad, Blection Camp. Fin Guide (CCIHD 9153905, at
111393 ¢Sept 17, 1987 tadvising that the forciga national prohibition is subject 1o the
¢ uspect of the prohitbition that extends o all
I that a vielation resulted as the Toan

de hmmrn ni comribution “wihile retaining the
clections™ ) Uinder this analysis, i is \Ecll establisiied
repayments o the RNC would not have oceurred absent the foreign nafional backing.

Even i3 is found that Section 100.7¢a G001y is unavailable in the non-federa!
context. and consequently that some showing beyond the prohibited source of the
repavment is necessary lor finding a violation, in the present ntatter there is strong
evidence that the expressed fntent and purpose behind the provision of the loan collateral

was to provide funds w the RNC far the purpose of influencing elections.” This was not

It has been observed that the application of this provision in the non-federal context may ridse
G otice ssties. howeser, o such concern arises 10 the present case whiere Respondents in ther
detense substantiotls rebyv onadvice from counsed prenvised on the portion of dhe same prov IS0 resincting
o only Jederasl elections. See Letter from Braden to Bechor o 1006 94, a1 20 Respondents
cannut wdopt one portion of the provision while 1gnering the remainder.

ceoptrihigume

.

In et finding Secvon 100,760 DO inapplicable to nos-federal activity may not resultin
rendering non-federal loans unregubabic, but rather may exclide non-federal accounts from the permissie
provision of this section, rendering all aspect of Toan transactions subject to the Act.




)

just the subjective intent of the collateral provider, but the expressed and documented
purpose tor the ransaction. As such. the transaction camnot be viewed simply as the
repaviment o u pre-existing loan by the NPEF. The repayment was oniy the fast step in
the transaction. and the source providing the necessary value for the repay ment was nol
the debtor. but an unreluted entity with no pre-existing oblivation to the RNC. In short.
tits was not YBD - Hong Kong's debt. There is no question that the RNC recelved
value from the transaction. as an otherwise anrecoverable debt was satisfied. * 1ad the
nunierous communicitions not characterized the ransaction as intended to influence
clections, and had the RNC notdireetly solicned the coliateral and played the primary
rofe i stracturing the transaction, it would be o more difficult guestion whether
vielition resubted. Howvever, under the present circumstances. the parties” expressed
intent behind the wansaction was fo make fonds available (o the RNC for use in the 1994

elections.

This relianes on the proven mtent behind the transaction is consistent with the
enforcement of many provisions of the Actinvedving the indiveet trunsfer of funds. In
the Scetion S comext for example, where an cmplover reimburses an employee for
a contribution through a bonus. becanse neither the making of the contribution nor the
payiment of a bonus ndenendently constitutes o viokstion, in finding a vielation the
Conmission necessanihy dternines thot the intend behind dthe bonus was not to reward
the emples ce’s good eitorts, but o cempensis ho for tue expense of bis contribuiion.’
See gesieraliv, MURCIESS (Fuiure Teoh Imernational ) (Commission found comorition
and 1t etficers in violation of Secton 41Uy providing vmployee bonuses and other
forms of salary compensation with the specilic intent of reimbursing prior eniployvee
contributions . MUR 2893 (Westwood One) (Comnussion found corporation mn viakition
of Section $41Tby providing false expense retmbursements (o its amplovee wit the
specific mtent of reimbursing prior cruployee contributions ), MUR 2693 (hamy

Cotmmissioner Wold's Memorandum questions this Orfice’s conctusion that the RNC™S {ouns
to the NPEF were not hosa fide because they were not commerciaily reasomiable, suggesting that even
commercially unreascuable foat may be bore fidde so long as there is an expectation of repayiient. his
Oftice dovs not believe the facts in this matter demonstrate a reasonable expectation of repavment. By ihe
time ol the transaction at issue o this madter, the NPEF had vepaid only $200.000 of o total accumubaed dett
of approximately $2.3 miliion. Thoere & no evidence that the RNC atany time during this period soueli
repasment from the NPEL I facts subsequent o the October 1999 wansfer. the RNC loaned the NPF
approvanaieh anothee 82 nillicn which was never iepaid,

Coniisstoner Wold™s Memorandum also notes that the Section 44 H prohivition has onls
been apphied 1o matters where the secend leg o the tranzaction was a contribution.” Alihough the
Commission by lmited fis apphicistion of Section 34 1o matiers where the fast step swas the making
of wdirecr contribution by the conduwit, it appears that on its fice the regulation could be applied 1o
other trimsactions. Section 441 prohibits the making of “eontributions™ in the name of wnother,
See 2HSC TR The term contribation. for purposes of Scetion 4T encompasses “the deposit
of ioney or asvthing ot vatue,” which presumably wouldd tinclude something uther than a contribuiion.
See 2U8S0 43 HEA# L However, e practical effect of finding that any form of transier provided
salue 1o the recipient convmitiee tor purpose of influencing v election, would be by detinition. o
render the tansier o contribution. Congeguent!y. as in the seilt money context. the torm of the transier is
iivvmaternial, whot controls i the election influencing intent belund the transaciion.




Williams (Commission found respandent in vietation of Section 441 by purchasing
promotional tekets provided at a discount to 51,000 contribators Lor the full amount of
their contributions with the specific intent of retimbursing the contributors through the
purchasesy. This samwe refrance on intent hos arisen in other contexts where otherwise
Tawiul transactdons resulted in a vielation because of their election influencing purpose.
See generallv, MURs 3620/(DSCCy iU ommission found that respondent violated the
Act’s earmarking provisions by recerving otherwise permissible contributions with

the understanding that they were intended to benefit specifically wdentified candidates).
MUR 3670 (California Democratic Party) (Conunission found respondent in violation
of the allocation regulaiions by making payvments o a state imitiative drive with the
cetions. therebs

intent of increastg the number of democratic voters nthe upeoming ¢
enhaneing their candidates™ prospects inthe elections). Indeed. a number of pending
matters involving the provision of prohibiied funds through intermediaries rely
substantially on the intent of the purtics o influence clections,

Consequentiv. 1Uis this Office s opimion that Section BRLTCC Do) coverns
the transaction at issue in this matter. Phis Ofice addiionally believes that even it thts
provision is found inapplicable, the election intluencing intent behind the contribution
forms an independent basis tor finding 2 violation in this matier.

The Commission nead not trace the forcten ntional funds to expenditures for g
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speciite election in findine a Vielation of Section 44 ie.

Commission Wold's Oftice also guestiens whetber the Comumission must find. i
the nop-federal contexs. that prohsbited funds accepted by party committees™ non-federal
clections accounts need be traced o specitic non-tederal clection expenditures in tindimg
aioladon of Section 441e. As noted in the Generai Counsel’s Probuble Cause Report
in this matter, party committees like the RNC by definition exist tor the sole purpose ot
clecting their candidates te offive seross the political spectrum. See GOR dated 9 8 Y49,
at 33-30. Accordingly. with only a fow specitically delincated exceptions. the Act treats
these entities” activities #:s election influencing.” This treatment s hest dlustrated in
Advisory Opinion 1995-23, wherein the Commission advised that nationad party
dishursements tor legislative advocacy media advertisements seeking “to gain popular
support for the [party’s] position oa given legisfutive measures. and to mtluence the
public’s positive view of the {party | and their agenda .. encompasses the goal of
clecting candidates 1o Federal oftice.” A {995-23. 2 Ped. Election Camp. Fin, Guide
(CCHy 16162, atp. 12,109 {Aug. 24, 1995). The Commission determined that, hike other
tvpes of party building activity such as get-out-the-vote activity and voter registration
drives. {ijdvocacy of a party’s legislative agenda 1s one aspect of building or promoting

As dizeussed ot the Exeeutive Session, the {wo exceplicns are pay meitts ty a party conittor
huilding fund and payments Jor redistricting expenses. Seo MUR 4398 (Republican Party of Tlondn
iportien of tureign national contribtion 1o siate pasty deposited in redistricting account not in s iolatien
of Section J4ie)
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support for the party that will carey forward to ity future election campaigns.” fd
Consequently. the very fact that the funds were deposited into the RNC state elections
account sultices to demonstrate that the funds were clection influencing. This approach
has been adopted by the Commission in past foreign national inatters, including

MUR 4398 (Kramer) (Commission found reason to believe a foreign national and
various recipient committees violated Section 441e in connection with contributions

to the non-tederal accounts of the recipient party committees without a showing of the
funds ultimate expenditure). and MUR 4884 (Future Tech International) (Commission
tound toreign national and his corporation vielated Section 44 le in connection with
contributions to a party cominitiee’s non-tederal account without a showing of the funds
ultimiate expenditure).

It is abso signiticant that the RNC in its response briet does not even argue that the
funds need be traced to specific clections and, although Mr. Barbour’s brief does argue
that the funds need 10 be traced 10 expenses, the response does not claim that they were
not expended in connection with elections. See Barbour Brief at 36-37. Additton iy, us
noted in the Generai Counsel’s Probable Cause Report. because of the various transiors
that often precede the funds ultimate expenditure, the practical effect of requiring that
non-federal tunds be traced to their ulimate use would be to render the foreign national
prehibition unenforceable. See GUR dated 9/8/99, at 36.

Accordingly, there is no legal reguirement that the tunds be traced to their direct
expendiwre tor elections in finding a violation ot Section 44 1e. and the imposition of
such a requirement would adversely impact on the Commission’s abilily o entorce the
Act.



